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Topic [002]: Commercial Surrogacy 

 

Introduction 

Since the 1980s, the global population has crawled steadily towards 7.5 billion despite 

rising infertility: this is due in part to the rapid advances in reproductive technology and 

procedures like surrogacy. Commercial surrogacy is a practice where individuals or couples 

may hire a fertile young woman, implant their biological embryo into her, and receive the 

baby after 9 months of gestation.  The international market for surrogacy is booming, 1

despite a lack of global consensus on the ethics of certain medical procedures and payment 

options. Legislative bodies in the western world have engaged in this industry largely through 

1 Inhorn, M.c., and P. Patrizio. "National and international reproductive “Tourism”: patients perspectives on a 
growing global phenomenon." Fertility and Sterility 96.3 (2011) 
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prohibition, driving hopeful parents abroad to nations where the laws are far less strict. 

Children of international surrogates are born into a new and legally unstable market, as many 

parentage laws differ across borders. 

 
Current Legal Status 

All forms of surrogacy are banned in China, France, Germany, Italy, Japan, Pakistan, 

Portugal, Saudi Arabia, Spain and Turkey. Belgium, Canada, Denmark, Ireland, Israel, 

Netherlands and United Kingdom permit “altruistic surrogacy” with the surrogate receiving 

payment only for her medical expenses. Commercial surrogacy is legal in only a small 

number of countries: India, Mexico, Russia, Thailand, Ukraine and certain states in the US.2

Nations in the west are generally more closed to the practice of commercial surrogacy: 

driving couples abroad. Despite the legislation, many underground surrogacy rings still 

flourish and draw in foreign buyers.  

There is a paucity of information on statistics of couples using this industry, but each 

year 160 million couples from Europe alone have babies though an international surrogate. 3

The commercial surrogacy industry is worth over $2 billion a year, according to the Centre 

for Social Research (CSR).  India, Nepal, Thailand, and Mexico have become hotspots of 4

2 Joseph Chamie & Barry Mirkin, “Surrogacy: Human Right or Reproductive Exploitation?” 
https://yaleglobal.yale.edu/content/surrogacy-human-right-or-reproductive-exploitation (October 28, 2014) 

3 Arielle Pardes, “How Commercial Surrogacy Became a Massive International Business” 
https://www.vice.com/en_us/article/exq7nz/how-commercial-surrogacy-became-a-massive-international-busi
ness (January 13, 2016) 

4 Himanshi Dhawani, “Unregulated surrogacy industry worth over $2bn thrives without legal framework” 
https://timesofindia.indiatimes.com/india/Unregulated-surrogacy-industry-worth-over-2bn-thrives-without-le
gal-framework/articleshow/21131823.cms (July 18, 2013) 

 

https://yaleglobal.yale.edu/content/surrogacy-human-right-or-reproductive-exploitation
https://www.vice.com/en_us/article/exq7nz/how-commercial-surrogacy-became-a-massive-international-business
https://www.vice.com/en_us/article/exq7nz/how-commercial-surrogacy-became-a-massive-international-business
https://timesofindia.indiatimes.com/india/Unregulated-surrogacy-industry-worth-over-2bn-thrives-without-legal-framework/articleshow/21131823.cms
https://timesofindia.indiatimes.com/india/Unregulated-surrogacy-industry-worth-over-2bn-thrives-without-legal-framework/articleshow/21131823.cms
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international surrogacy in the past decades, and despite a recent onslaught of regulations, the 

market has demonstrated mounting power as clinics either continue to operate illegally, or 

simply hop the border, relocating their practices to neighboring countries.  

For example, India was a legal surrogacy behemoth through the early 2000s, bringing 

in over $400 million a year - but the industry lost a chunk of its market when the country 

banned surrogacy for gay couples and single parents in 2013, and finally banned all 

foreigners in 2015.  Many clinics began quietly sending the Indian mothers to Nepal to give 5

birth; eventually shifting their entire operations over. The two countries share an open 

border, allowing citizens of either country to cross without registration. This kind of global 

whack-a-mole makes international surrogacy difficult to police.  

The Western Fertility Crisis 

The west is being struck by what some call a plague of infertility: a combination of 

lifestyle changes and biological setbacks are leading an increasing percentage of couples and 

individuals to pursue ARTs (Assistive reproductive technologies). This phenomenon is of 

particular interest because its effects are isolated to developed nations; the developing world 

has not experienced a decline in birth rates. Canada is representative of the issue. In 1984, it 

was estimated that 5% of Canadian couples had infertility problems; that number has since 

now grown to 15%.  6

5 Arshad Zargar, “India moves to ban surrogacy for potential foreign parents” 
https://www.cbsnews.com/news/india-ban-surrogacy-potential-foreign-parents/ (August 25, 2016) 
6 Robert McKie, “The Infertility crisis is beyond doubt. Now scientists must find the cause” 
https://www.theguardian.com/science/2017/jul/29/infertility-crisis-sperm-counts-halved (July 30, 2017) 

 

https://www.cbsnews.com/news/india-ban-surrogacy-potential-foreign-parents/
https://www.theguardian.com/science/2017/jul/29/infertility-crisis-sperm-counts-halved
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A major study published this July in the fertility journal Human Reproduction 

Update showed that across Europe, North America, Australia and New Zealand, men’s 

sperm counts declined by 50 to 60 percent over the 38-year period between 1973 and 2011. 7

5 Sperm counts are currently falling by an average of 1.4% a year, according to research 

conducted at the Hebrew University of Jerusalem.  Environmental and lifestyle factors may 8

be responsible for the decline: pesticides, manufactured chemicals, diet, stress, smoking and 

obesity are possible causes. This decline in sperm counts is coupled with an increasing 

average age of pregnancy. In 2014, 52% of all live births in the UK were to mothers aged 30 

and over (67% of fathers fell into this age group).  However, when a woman reaches the age 9

of 32 her chances of conceiving start to decrease gradually but significantly until, by 40, they 

have fallen by half.  A decrease in fertility means couples hoping to conceive must turn to 10

alternative options, one of the most effective being surrogacy.  

The Role of Impoverished Women  

The largest source of controversy surrounding the issue of commercial surrogacy 

stems from whether paying young women for their bodies is inherently coercive. There is no 

7 John Bingham, “Falling birth rates could spell end of the West - Lord Sacks” 
http://www.telegraph.co.uk/news/2016/06/06/falling-birth-rates-could-spell-end-of-the-west---lord-sacks/ 
(June 6, 2016) 
8 Kate Kelland, “Sperm Count Dropping in Western World” 
https://www.scientificamerican.com/article/sperm-count-dropping-in-western-world/ (July 26, 2017) 
9 Elizabeth McLaren, “Births by Parents’ Characteristics in England and Wales: 2014” 
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/livebirths/bulletins/birt
hsbyparentscharacteristicsinenglandandwales/2014 (November 16, 2015) 
10 Anna Magee “How much time is really left on your biological clock?” 
http://www.telegraph.co.uk/health-fitness/body/how-much-time-is-really-left-on-your-biological-clock/ 
(November 23, 2015) 

 

http://www.telegraph.co.uk/news/2016/06/06/falling-birth-rates-could-spell-end-of-the-west---lord-sacks/
https://www.scientificamerican.com/article/sperm-count-dropping-in-western-world/
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/livebirths/bulletins/birthsbyparentscharacteristicsinenglandandwales/2014
https://www.ons.gov.uk/peoplepopulationandcommunity/birthsdeathsandmarriages/livebirths/bulletins/birthsbyparentscharacteristicsinenglandandwales/2014
http://www.telegraph.co.uk/health-fitness/body/how-much-time-is-really-left-on-your-biological-clock/
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clear consensus as to whether the decision is a matter of empowerment for women, or if it is 

made in desperation. Many women drawn into surrogacy are illiterate and uneducated, 

consenting to catch all agreements with only their fingerprint. Nandita Rao, a lawmaker 

pushing for the regulation of the fertility industry, stated: “The women are just sitting there 

producing that child with no rights on that child and no rights on their health - the contract 

says if you don't produce the child, you don't get the money - so they go on with a 

pregnancy no matter what [the risk] and there is no maximum number on the times they can 

do this.”  11

Studies show that the poorer the family, the more it depends for its survival on the 

earnings of a woman.  This pressure means any economic decision made by such a woman 12

must be called into question in the name of coercion. Many of the nations where commercial 

surrogacy has taken root also have drastic divides in the power dynamic between women and 

men in the family, and in many cases, daughter-in-laws are encouraged to become surrogates 

as soon as they are married to provide an easy source of money. The clinics themselves are 

often apt advertisers, highlighting that an influx of money could help buy a house and 

furniture, or contribute to their children's education.  Many surrogates feel that their 13

experience in the industry was indeed positive, and that the money helped bring them out of 

11 Stephanie Nolen, “Desperate mothers fuel India’s ‘baby 
factories’.”https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/artic
le1153508/ (February 13, 2009) 
12 Nayna Patel & Mohan Rao, “Is surrogacy a legitimate way out of poverty? Doctors Patel and Rao go head to 
head” https://newint.org/sections/argument/2014/11/01/argument-surrogacy-poverty (November 2014)  
13 P. Patrizio & M. Inhorn, "National and international reproductive “Tourism”: patients perspectives on a 
growing global phenomenon." http://www.fertstert.org/article/S0015-0282(11)01364-1/abstract (2011) 

 

https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/article1153508/
https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/article1153508/
https://newint.org/sections/argument/2014/11/01/argument-surrogacy-poverty
http://www.fertstert.org/article/S0015-0282(11)01364-1/abstract
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poverty. However it is difficult to grasp how this industry on whole may be affecting the 

lives of young women in the nations where it occurs.  

Working Conditions 

There is large concern over the way surrogacy contracts are written and carried out, 

as they often prioritize the buyers over the surrogate mothers.  Because couples are only 

expected to pay for a successfully conceived child, clinics are incentivized to control the lives 

of surrogates during gestational months; for many, the entire period of their gestation will be 

spent in the same hot room.   14

On June 19th, 2017, Police raided an old apartment in Chennai India. They 

uncovered that an illegal fertility clinic had been operating. 47 young surrogates sat huddled 

in one large room, with only one bathroom on site.  Because this industry has been forced 15

underground, these conditions are not uncommon. Critics of commercial surrogacy point to 

the coercion of the poor, and the commodification of women's bodies - but when couples 

from wealthy nations can order babies from the poorest places on the planet, these issues are 

magnified.  

Economic Incentive  

The commercialization of surrogacy has the potential to bring economic prosperity 

to the sites of fertility clinics. The costs of each transaction ranges from $20,000 - $80,000 

14 Thomas Reuters, “India's surrogacy tourism: exploitation or empowerment?" 
http://news.trust.org/item/20131004162151-r5i0w (June 1, 2017) 
15 Anuradha Nagaraj, “Wombs for rent: Indian surrogacy clinic confines women in ‘terrible conditions’, say 
police”https://www.reuters.com/article/us-india-women-surrogacy/wombs-for-rent-indian-surrogacy-clinic-c
onfines-women-in-terrible-conditions-say-police-idUSKBN19A1KL (June 19, 2017) 

 

http://news.trust.org/item/20131004162151-r5i0w/
https://www.reuters.com/article/us-india-women-surrogacy/wombs-for-rent-indian-surrogacy-clinic-confines-women-in-terrible-conditions-say-police-idUSKBN19A1KL
https://www.reuters.com/article/us-india-women-surrogacy/wombs-for-rent-indian-surrogacy-clinic-confines-women-in-terrible-conditions-say-police-idUSKBN19A1KL
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for each baby, depending on the conditions and country.  Because the surrogates 16

themselves are typically only payed a fraction of that cost ($2000 - $10,000), the industry 

turns an immense profit for the clinics and doctors. For example, in India, one of the largest 

proponents of the surrogacy market internationally, their annual profit is over  $400 million, 

which contributes significantly to the economic prosperity of locations where their 3,000 

fertility clinics are located.   Local governments therefore have the incentive to loosen 17

regulations and allow more drastic procedures to occur, as it can draw in a larger 

international audience.  

Discrepancies in Medical Standards 

Fertility treatments often walk on fine ethical lines, and a lack of international 

standards for what procedures may be pursued leads to a prevalence of high risk, high profit 

operations in rural clinics. The policy in the IVF clinics of most western liberal democracies 

is to not implant more than two embryos in a woman under 37: each fetus added increases 

the risks to mothers and children. Babies from multiple pregnancies are more likely to be 

premature or have cerebral palsy or learning disabilities, and mothers have higher risks of 

diabetes and postpartum bleeding.  However policy internationally often does not comply 18

with the western understanding of medical risk and reward. Clinics in India, for example, 

16 Andre Picard, “New Surrogacy laws: We still haven’t got it right.” 
link.galegroup.com/apps/doc/A466941524/CIC?u=toro30181&xid=4a613bdb (October 18, 2016) 
17 Stephanie Nolen, “Desperate mothers fuel India’s ‘baby 
factories’.”https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/artic
le1153508/ (February 13, 2009) 
18 Patricia Kozicka, “Most common fertility treatments: how they work and how much they cost” 
https://globalnews.ca/news/3088661/most-common-fertility-treatments-how-they-work-and-how-much-they-
cost/ (December 1, 2016) 

 

https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/article1153508/
https://www.theglobeandmail.com/news/world/desperate-mothers-fuel-indias-baby-factories/article1153508/
https://globalnews.ca/news/3088661/most-common-fertility-treatments-how-they-work-and-how-much-they-cost/
https://globalnews.ca/news/3088661/most-common-fertility-treatments-how-they-work-and-how-much-they-cost/
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often implant three or four embryos because the success rate rises to 50%. If the additional 

fetuses are unwanted by the buyers, the surrogates may receive forced abortions or 

hormonal injections to reduce the pregnancy.  13 In many countries where commercial 19

surrogacy is banned, an illegal black market still flourishes - and in those nations, doctors 

have little incentive to abide by established medical standards.  

Parentage Laws  

When couples pursue international surrogates, there are often complications before 

their children may be brought back to the country of origin. Many countries, such as Canada, 

have governments that will not issue a passport for children born to surrogate mothers 

offshore, until they have proof of a genetic link between the parent and child. If DNA 

testing is required, it could be several weeks to months before a passport is issued.  In the 20

first weeks of their life, these infants are either alone and cared for by clinic staff - or parents 

must remain in this foreign country waiting for clearance.  

There have been many notable cases where legal lapses have left newborn infants 

with precarious citizenship status. In 2008, Baby Manji was born to an Indian surrogate from 

the sperm and eggs of a Japanese couple who divorced during gestation. The intended 

mother refused to accept the child, and Japan does not legally recognize surrogacy so the 

father could not adopt. Because of this hole in international parentage law, the child 

19 P. Patrizio & M. Inhorn, "National and international reproductive “Tourism”: patients perspectives on a 
growing global phenomenon." http://www.fertstert.org/article/S0015-0282(11)01364-1/abstract (2011) 
20 Raveena Aulakh, “Couple fights federal surrogacy policy to bring their boy back to Canada” 
https://www.thestar.com/news/gta/2011/08/20/couple_fights_federal_surrogacy_policy_to_bring_their_bo
y_back_to_canada.html (August 20, 2011)  

 

http://www.fertstert.org/article/S0015-0282(11)01364-1/abstract
https://www.thestar.com/news/gta/2011/08/20/couple_fights_federal_surrogacy_policy_to_bring_their_boy_back_to_canada.html
https://www.thestar.com/news/gta/2011/08/20/couple_fights_federal_surrogacy_policy_to_bring_their_boy_back_to_canada.html
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remained stateless for months.  In 2014, an Australian couple, who had twins born via 21

surrogate in Thailand, took one home and refused to claim the other, who was born with 

Down Syndrome.  This type of scenario is not prevented against when there is a legal 22

disconnect between the nations where the surrogacy is occurring and the nation of the 

intended parents.  

 

Pertinent Questions  

Should western nations prevent prospective parents from participating in international 
surrogacy? 
 
Should international guidelines be established in regards to parental status of children born 
of international surrogates? 
 
Is commercial surrogacy an effective means of fortifying local economies? 
 
Can commercial surrogacy be conducted free of trafficking or exploitation? 
 
Should universal medical standards be applied to fertility treatments? 
 
Is it the responsibility of western nations to legalize commercial surrogacy to prevent the 
underground markets abroad? 
 
Can impoverished women make informed decisions about their reproductive freedoms?  
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