
Southern Ontario Model United Nations Assembly XLVII 
International Criminal Court: Whistleblowers 

 

Topic [003]: Whistleblowers 
 

Whistleblowers and the International Criminal Court 

Definition of ‘Whistleblower’ 

An employee who brings wrongdoing by an employer or other employees to the attention of a 

government or law enforcement agency and who is commonly vested by statute with rights and remedies for 

retaliation.  1

 

Whistleblowers are a valuable part of the ICC, and it goes to great lengths to ensure both 

their safety and their ability to be of use in international criminal trials. In the ICC, whistleblowers 

most often act as witnesses in a case, and there are measures in place to guarantee their ability to 

testify in court, such as travel visas or video link services so they might testify closer to their place of 

residence.  Because witnesses for the ICC are typically whistleblowers with insider connections to 2

1 Merriam-Webster Law Dictionary, s.v. “Whistleblower,” accessed January 7 2019,  
https://www.merriam-webster.com/legal/whistleblower 

2 “Witnesses.” International Criminal Court. N.d. https://www.icc-cpi.int/about/witnesses  
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the accused, they are often placed into grave danger when they decide to testify. The ICC continues 

to look into better ways to protect witnesses with key information pertaining to the trial at hand. 

 

Witness Protection 

Witness testimony has been an integral part of cases that go to the ICC since its inception in 

2002. Thus, multiple programmes have been implemented to better protect witness’ safety and 

identity. These programmes deal most heavily with whistleblower care (both mental and physical), 

implementation of witness protection measures, and cooperation between the ICC and States.  3

 

The ICC takes its origins for witness protection from the United States. In 1984, the Witness 

Security Reform Act was written, and it lies at the heart of all witness protection programs. The 

issues addressed, are, namely: 

(a) Strict admission criteria, including an assessment of the risks that relocated former criminals 

may pose to the public;  

(b) Creation of a fund to compensate victims of crimes committed by participants after their 

admission to the programme;  

(c) Signature of a memorandum of understanding outlining the witness’s obligations upon 

admission to the programme;  

(d) Development of procedures to be followed in case the memorandum is breached by the 

participant;  

(e) Establishment of procedures for the disclosure of information regarding programme 

participants and penalties for the unauthorized disclosure of such information; 

(f) Protection of the rights of third parties, especially the honouring of the witness’s debts and 

any non-relocated parent’s custody or visitation rights.  4

3 “Witness Interference in Cases before the ICC.” Open Society Justice Initiative. November, 2016.  
https://www.opensocietyfoundations.org/sites/default/files/factsheet-icc-witness-interference-20161116.pdf  

4 “Good Practices for the Protection of Witnesses in Criminal Proceedings Involving Organized 
Crime.” United Nations Office on Drugs and Crime. 2008.  
http://www.unodc.org/documents/middleeastandnorthafrica/organised-crime/Good_Practices_for_the_Prot
ection_of_Witnesses_in_Criminal_Proceedings_Involving_Organized_Crime.pdf  
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Currently, the ICC has implemented guidelines in order to better protect whistleblowers 

without infringing on their wellbeing, both in their home country, through security, and in the 

courtroom, through taking measures to ensure anonymity. As well, several guidelines have been put 

into place by the International Chamber of Commerce (ICC) to protect from corruption and 

bribery, that encourage companies to “offer confidential channels to raise concerns, seek advice or 

report violations without fear of retaliation”  5

 

Case Study: The Prosecutor v. William Samoei Ruto and Joshua Arap Sang 

The trial of William Samoei Ruto and Joshua Arap Sang was opened on September 10, 2013. 

Mr. Ruto and Mr. Sang stood on trial for crimes against humanity, involving murder, deportation or 

forcible transfer of population or 

persecution. Such crimes were 

allegedly committed after the 2007 

Kenyan election.  The eventual 6

declaration of then President Mwai 

Kibaki as the winner despite 

opposition leader’s Raila Odinga 

initially leading in the polls sparked 

violence in much of the country.  7

 

On January 2, 2015, the 

decomposed body of Meshack Yebei was discovered in western Kenya after he had been abducted 

5 “ICC Guidelines on Whistleblowing”. International Chamber of Commerce. N.d.  
https://iccwbo.org/publication/icc-guidelines-on-whistleblowing/  

6 “Ruto and Sang case: ICC Trial Chamber V(A) terminates the case without prejudice to 
Re-prosecution in future.” International Criminal Court. April 5, 2016.  
https://www.icc-cpi.int/pages/item.aspx?name=pr1205  

7 Brownsell, James. “Kenya: What Went Wrong in 2007?” Al-Jazeera. March 3, 2013.  
https://www.aljazeera.com/indepth/features/2013/03/201333123153703492.html  
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on December 28, 2014.  Although not a part of the Prosecution witnesses, Mr. Yebei has been 8

described as a ‘critical witness’ in the trial of Mr. Ruto. Although offered protection in a safe 

location, Mr. Yebei chose instead to return to Eldoret, a town in Western Kenya that had been badly 

hit by the violence following the 2007 election.  9

 

Ultimately, the case against Mr. Ruto and Mr. Sang was terminated due to lack of evidence. 

This decision does not prevent re-prosecution in the future, at the ICC or in a national jurisdiction.  10

The ICC would look favourably upon delegates who can address the way in which whistleblowers 

can be protected from those in their country of origin who may wish to harm them, without 

infringing on national sovereignty in the ability for a nation to prosecute whom they view as 

‘traitorous’, as whistleblowers tend to be seen in their home countries, certainly if they were to testify 

against their government. 

 

Maintaining Integrity of Testimony 

The tampering of testimony is a problem that plagues the ICC in many criminal cases. In 

fact, out of the nine cases that have been brought before the ICC and gone to trial, at least eight 

have had some sort of interference with testimony. Please note that the only trial with no seen 

interference was where the accused was charged with destruction of property and issued a guilty 

plea.  11

Article 70 of the Rome Statute (the statute upon which the ICC is founded) criminalises the 

behaviour that seriously undermines ICC proceedings, including witness interference in the form of 

intimidation, corruption, and threats. These crimes fall under the broad umbrella of acts that 

threaten the integrity of the ICC, known as ‘contempt of court’.  12

8 “Kenya ‘ICC defence witness’ in Ruto’s trial killed.” BBC World News Africa. January 6, 2015. 
https://www.bbc.com/news/world-africa-30703876#share-tools  

9 “Kenyan body confirmed as ICC witness Meshack Yebei.” BBC World News Africa.  
March 9, 2015. https://www.bbc.com/news/world-africa-31799171  

10 Ibid. 6. 
11 Ibid. 3. 
12 “Integrity with fairness: Confronting witness interference at the ICC.” Coalition for the 

International Criminal Court. September 4, 2017.  
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Interference with the testimony of whistleblowers at the ICC does not appear to be 

spontaneous or opportunistic, rather indicating ‘schemes’ or ‘networks’ of perpetrators. These 

networks have often sought to interfere with many involved in the case, directly trying to undermine 

the case at hand. Maintaining the integrity of testimony in ICC cases is of utmost priority, as witness 

interference undermines the rule of law, obstruct the court’s truth finding, and distort case 

outcomes, leading to false convictions and wrongful terminations of cases.  13

 

Case Study: The Prosecutor v. Jean-Pierre Bemba Gombo 

Congolese citizen and leader of the Congolese Liberation Movement (MLC) in the Central 

African Republic Jean-Pierre Bemba Gombo was accused and brought to the ICC on charges of 

crimes against humanity and war crimes. The trial against him was opened November 22 2010. 

Mr.Bemba, who effectively acted as a military leader, knew and failed to prevent his forces from 

murdering, raping, and pillaging members of the Central African Republic’s civilian population.  14

While convicted initially in June of 2016, his conviction was later reversed, as the prosecution had 

failed to demonstrate that he had enough control to take responsibility for the wrongdoing of his 

troops.  15

On September 29 2015, a new trial was opened to investigate offences against the 

administrative justice in connection with the case, as Mr.Bemba and his lawyers were charged with 

witness tampering. Mr.Bemba himself was fined 300,000 euros ($350,000 USD) and sentenced to 12 

months in prison for the illicit coaching of 14 of 34 witnesses.  Those accused used codewords and 16

http://www.coalitionfortheicc.org/news/20170904/integrity-fairness-confronting-witness-interference-icc  
13 Ibid. 3. 
14 “The Prosecutor v. Jean-Pierre Bemba Gombo Case Information Sheet.” International Criminal  

Court. January 5, 2018. https://www.icc-cpi.int/iccdocs/pids/publications/bembaeng.pdf  
15 Reuters. “I.C.C. Fines Jean-Pierre Bemba of Congo for Witness Tampering.” The New York Times. 

September 17, 2018.  
https://www.nytimes.com/2018/09/17/world/europe/jean-pierre-bemba-congo-icc.html  

16 “ICC sentences DRC’s Jean-Pierre Bemba over witness tampering.” Al-Jazeera.  
September 17, 2018.  
https://www.aljazeera.com/news/2018/09/icc-sentences-drc-jean-pierre-bemba-witness-tampering-18091713
1831205.html  
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mobile phones to attempt to hide their plots, with ‘cafe’ meaning money and ‘couleur’ was used to 

refer to the illicit coaching of witnesses. Such actions were eventually uncovered by the ICC.  As 17

witness tampering gravely affects the integrity of ICC trials, delegates are encouraged to explore 

ways both to prevent it from happening, as well as manners in which to handle it, such as possible 

sentencing, effects on ongoing trials, and cooperation with the nation’s government for possible 

action to be taken. 

 

 

 

 

 

 

 

 

17 Bowcott, Owen. “Ex-congolese vice-president on trial at ICC for witness tampering.” The 
Guardian. September 29, 2015.  
https://www.theguardian.com/law/2015/sep/29/jean-pierre-bemba-trial-witness-tampering-icc  
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Pertinent Questions 

1. Does the use of whistleblowers by the ICC infringe on national sovereignty? 

2. How does bribery/corruption affect the integrity of ICC trials? 

3. Should the ICC allow witnesses to return to their country of origin if they so desired, or 

should they be kept in the Hague throughout trial? 

4. How far should protection from the ICC go? Should it extend to family members, 

colleagues, etc? 

5. Who should judge whether a whistleblower is a traitor or a valuable witness? 

6. How should the ICC handle cases where there is evidence of witness tampering? 

7. How can the ICC better ensure that whistleblowers are able to convey their experience in a 

safe way in their country of origin? 

 

Read More 

Many of the sources below are good materials for understanding whistleblower policy, the way in 

which the ICC protects whistleblowers, and its shortcomings. It also includes more information on 

some of the case studies listed here, as well as others that may be used to strengthen your own 

research. 
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