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Topic [002]: The Application of the Principle of Complementarity 

 
Background 

The International Criminal Court (ICC) uses the principle of complementarity to base all of 

their investigations. The principle says that the ICC can only investigate and prosecute the four types 

of international crimes when the national jurisdictions of the countries under investigation are 

unable or unwilling to do so without ICC intervention.  The principle of complementarity attempts 1

to balance when crimes are to be prosecuted by local governments versus when they should be 

prosecuted internationally through the ICC. 
 

 

Concerns 

1 Oslo. The Principle of Complementarity and the Exercise of Universal Jurisdiction for Core International Crimes. 
September 4, 2009 
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A common concern expressed about the International Criminal Court surrounding applying 

this principle is if states will have the right to decide how and which crimes they will change without 

the ICC undermining their choices by prosecuting it their own way if it does not align. An example 

of this would be a state electing to prosecute a crime not as an international crime, even if it could 

be considered one, such as murder.  If a country's actions are not deemed sufficient enough, can the 2

ICC take action? This goes against “ne bis in idem,” a legal principle that translates directly to “not 

twice in the same.”  This concept states that no legal action can be instituted for the same offence, 3

and is incorporated into the Rome Statute of the International Criminal Court. With this and the 

principle of complementarity in mind, it is often unclear if the ICC can prosecute someone who was 

not sufficiently punished by their state. An example of this would be a state prosecuting someone 

for multiple murders, when it could be argued that this was not just an “ordinary” crime, rather an 

international crime that is a part of a widespread attack of a population.  4

 

Questioning the Application 

The proper application of the principle of complementarity has been called into question 

multiple times. The first time the issue was brought up was in 2008. William Schabas published a 

paper called “Complementarity in practice: some uncomplimentary thoughts.”  Schabas claimed, 5

“From the beginning of the work of the International Criminal Court, the main efforts appear to 

have been aimed at attracting cases for prosecution rather than insisting that States fulfil their 

obligations.”  He believes that this goes against the Rome Statute, which states “‘it is the duty of 6

every State to exercise its criminal jurisdiction over those responsible for international crimes.”  He 7

2 Linda, Carter E. The Principle of Complementarity and the International Criminal Court: The Role of Ne Bis in 
Idem  January 1, 2010. 
3 United States Institute of Peace. Prepublication Praise for Model Codes for Post-Conflict Criminal Justice. 
4 Linda The Principle of Complementarity. 2010. 
5 Schabas, William A. Complementarity in Practice: Some Uncomplimentary Thoughts. 2007. 
6 Ibid. 
7  United Nations. Rome Statute of the International Criminal Court. (Rome: United Nations, 1998.) 
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also claims that that the fewer cases brought to trial should not suggest that the ICC is ineffective, 

but rather it is a success that suggests national institutions’ justice systems are functioning.  8

 

Many years after this initial criticism, Victor Tsilonis made the same critique, arguing that the 

only proper implementation of the complementarity principle was during the Libyan investigation of 

Saif al-Islam Gaddafi and Abdullah Senussi.  Tsilonis wrote, “Since the first ICC case, which 9

concerned the recruitment of minors as soldiers by Thomas Lubanga Dyilo, the competent ICC 

Trial Chamber (following the Office of the Prosecutor’s submission) ruled against the application of 

the complementarity principle, so that the Thomas Lubanga Dyilo trial could take place.”  The 10

prosecution of Thomas Lubanga Dyilo happened despite the Congo pursuing charges against him 

nationally.  Since the charges did not include the specific crime of enlisting children under 15 years 11

of age into hostilities, the ICC elected to prosecute Dyilo for all charges against him.  12

 

Investigations 

Libya 

The International Criminal Court opened an investigation in Libya in 2011. The investigation 

surrounded alleged war crimes and crimes against humanity.  On the 27th of June, 2011, three 13

Libyans were indicted: Muammar Gaddafi, Saif al-Islam Gaddafi, and Abdullah Senussi. While 

Muammar Gaddafi died shortly after, Saif al-Islam Gaddafi and Abdullah Senussi’s investigations 

went on.  In 2012, the Libyan government challenged the validity of this case against, Saif al-Islam 14

Gaddafi based on the principle of complementarity.  Although the ICC eventually concluded that 15

the Libyan government was unable genuinely to carry out the prosecution of Gaddafi and rejected 

8 Schabas Complementarity. 2007. 
9 Tsilonis, Victor. The Awakening Hypothesis of the Complementarity Principle. June 13, 2017.  
10 Ibid. 
11 Widulski, Peter. The ICC's Principle of Complementarity and Domestic Prosecutions. June 09, 2016.  
12 Ibid. 
13 The International Criminal Court. Situation in Libya. 2019. 
14 International Criminal Court. Situation in Libya. 2019. 
15 The Prosecutor v. Saif Al-Islam Gaddafi. The International Criminal Court August, 2018. 
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the challenge, Libyan officials filed another challenge against the admissibility of the case surrounded 

Abdullah Al Senussi, which was deemed valid.  Abdullah Senussi’s case was declared inadmissible 16

on the 11th of October, 2013  17

 

Georgia 

In October of 2015, the principle of complementarity was addressed in the context of an 

investigation going on in Georgia.  The investigation was surrounding conflict in South Ossetia, a 18

region in Georgia, where alleged crimes were committed in support of rebel groups.  Although the 19

crimes had taken place in 2008, it took until 2015 to request an authorization investigation, as it was 

not until 2015 that Georgia discontinued its own investigations.  20

 

 

Future Investigations 

New investigations can be brought before the court, but in order to do so, the following 

criteria must be met:  

1. The investigation must surround one or more of the following crimes:  genocide, war crimes, 

crimes against humanity, and crimes of aggression 

2. The nation where the crimes are taking place must not be already prosecuting or 

investigating the crimes 

 

 

 

 

 

16The Prosecutor v. Saif Al-Islam Gaddafi. 2018. 
17 Ibid. 
18 Widulski. Principle of Complementarity and Domestic Prosecutions. 2016.  
19 Ibid. 
20 Ibid. 
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Pertinent Questions 

1. Are current investigations being done by the International Criminal Court applying the 

principle of complementarity?  

2. Can the ICC charge individuals who are being prosecuted by their local governments if the 

charges are incomplete? 

3. Can the ICC charge individuals who are being prosecuted by their local governments if the 

ICC finds it insufficient? 

4. Does your country support more or less power to the International Criminal Court 

surrounding what investigations they can look into? 

5. Does your country believe the International Criminal Court has been applying the principle 

of complementarity sufficiently? Has your country been charged without the application of 

this? 

6. Is there an international event or crime that your country wants to bring forth to the court? 

Is it currently under investigation by any legal body? 

6.1. You may research cases and put them in your background guide to bring to up in the 

committee. 
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